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IN THE UNITED STATES DISTRICT COURT
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UNITED STATES OF AMERICA,
Plaintiff,
WALKER RIVER PAIUTE TRIBE, IN EQUITY NO. C-125-ECR

Subproceeding: C-125-B
Plaintiff-Intervenor,

THE UNITED STATES OF AMERICA’S
AND WALKER RIVER PAIUTE
TRIBE’S REPLY REGARDING
PROPOSED PRELIMINARY
THRESHOLD ISSUES

VS.

WALKER RIVER IRRIGATION DISTRICT,
a corporation, et al.,

Defendants.
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The United States of America (“United States”) and the Walker River Paiute Tribe (“Tribe”)
reply to the Response Briefs filed regarding proposed preliminary Threshold Issues to be addressed
at the outset of this litigation pursuant to the Case Management Order (Apr. 18, 2000) (“CMO”)

(Doc. 108).¥ Response Briefs were filed by WRID and Nevada (“Defendants”); Circle Bar N joins

Y Walker River Irrigation District’s Responsive Brief on Threshold Issues (Oct. 10, 2008) (Doc.
1443) (“WRID”); Nevada Department of Wildlife’s Response Brief on Threshold Issues (Oct. 10,
2008) (Doc. 1439) (“Nevada”); Joinder by Circle Bar N Ranch, L.L.C. et al. In Walker River
Irrigation District’s Response to Opening Briefs on Threshold Issues, Oct. 10, 2008 (Doc. 1444);
Mineral County Preliminary Threshold Issues Response Brief (Oct. 10, 2008) (Doc. 1441)
(“Mineral County”).
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WRID. Joseph and Beverly Landolt and the State of California did not respond. The United States
and the Tribe concur in Mineral County’s filing.
Introduction

The Case Management Order sets out an orderly path to proceed with this case. In our
opening brief, the United States and Tribe set out a general approach to threshold issues based on
the CMO, regarding such issues as jurisdiction, finality, equitable defenses and related case
management. In our response, the United States and Tribe address the basis for this approach and
the case’s historical and procedural context, while explaining how Defendants’ proposed threshold
issues are inconsistent with the CMO and the Federal Rules of Civil Procedure, avoid essential
jurisdictional issues, and seek to address the merits of the Tribal Claims and other fact-intensive
issues as threshold issues. In this reply, the United States and Tribe explain that Defendants’
proposals are flawed in additional respects in that they contradict the CMO and other orders of this
Court, as well as arguments many of these Defendants made previously — and successfully — in this
very case.

Having benefitted from these earlier arguments, Defendants now argue the reverse.
Defendants’ inconsistent positions disregard the orderly administration of justice and the dignity of
this proceeding because: 1. Their current positions are clearly inconsistent with prior positions; 2.
They were successful in persuading the Court to accept their earlier positions; and 3. They would
“derive an unfair advantage or impose an unfair detriment on the opposing party.” New Hampshire
v. Maine, 532 U.S. 742, 749-51 (2001) (discussing judicial estoppel).

1. The Case Management Order Sets Forth an Orderly, Expeditious and Fair Process.

This Court has always managed C-125-B, along with sub-proceedings C-125, C-125-A

and C-125-C, as part of “one action,” for which “[a]ll . . . issues and claims also constitute a
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single law suit.” Minutes of Court, 1 (Jan. 3, 1995) (Doc. 46).¢ Almost ten years ago, the Court
determined to place C-125-B “on some sort of proper procedural track”— “[W]e must establish
procedures for consideration of these matters in an orderly fashion, so that the matter may proceed
in as expeditious a manner as possible.” Minutes of the Court, 3-4 (May 11, 1999) (Doc. 81).
The CMO reflects the Court’s view of an “orderly” and “expeditious” process, including the
requirement that all parties be joined and served before litigation commences. CMO at 5-6, 3.
With the CMO, the Court placed this case on a “proper procedural track,” Minutes at 3
(May 11, 1999) (Doc. 81), beginning with the requirement that the United States and the Tribe
join and serve nine categories of persons and entities claiming water rights in the Walker River
Basin. CMO at 4-8, {13-4. Thereafter, the Court accepted Defendants’ arguments and
consistently rejected efforts to expedite or truncate this service process prior to initiating Phase |
threshold issues. The Court refused to require WRID and the U.S. Board of Water
Commissioners to identify current decreed water right holders to aid service and Decree
administration, Order at 10, June 11, 2001 (Case No. C-125, Doc. 522), or to certify classes for
decreed water rights holders and domestic water rights holders. Order, Apr. 29, 2002 (Doc. 179).
The Court and Defendants have acknowledged that this process would be long and arduous.

CMO at 5-6, 13.¥ Defendants now complain that the case is taking too long — and they blame the

4See also e.g., Order (Oct. 30, 1992) (“This Subfile C-125-B is part of [a] larger case concerning
rights to the water in the Walker River.”).

¥For example, in Case C-125-C, the Court noted that “[w]e are sympathetic to the struggles of
the United States and the Tribe to serve parties for C-125-B,” and that:

Altering water rights on a river system divided more than sixty years ago is no easy task.
There will be considerable time and expense in pursuing an action. . . . Procedural rules
of service of process are well established, and are not waived simply because of the
complexity of the case or the time and expense involved in making service.

(continued...)
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United States and the Tribe. E.g., WRID at 8.

The CMO’s notions of “orderly” and “expeditious” process extend beyond service.
Nowhere does the Court assert that “expeditious” means dispensing with the Federal Rules of
Civil Procedure or that “orderly” means litigating the merits of the Tribal Claims as threshold
issues. Nowhere does the Court assert, as Defendants repeatedly contend, that the threshold issue
process was “intended [solely] to further manage this complex litigation in ways which might
defer costly and possibly unnecessary proceedings in the interests of judicial economy and the
convenience of the parties.” WRID at 5. See also id. at 2. The problem with WRID’s approach
is that avoidance of “costly and unnecessary proceedings” is the “most relevant question” to
determine threshold issues. WRID at 3-5. Avoiding costly and unnecessary proceedings is not
the only goal in case management. The real goal is to set a course to navigate this complex case
in the most efficient manner possible while allowing the claims raised to be addressed fully and
fairly. Efficiency is gained by determining basic questions such as jurisdiction, questions of law,
and the legal applicability of certain defenses.

“Costly and unnecessary” is in the eye of the beholder. Defendants do not want the United

States and Tribe to obtain additional water.# While it may be convenient and in their interests to

¥(...continued)

Order, 6, 8 n.2 (Case No. C-125, June 11, 2001) (Doc. 522); WRID and Nevada’s Points and
Authorities in Support of Motion Concerning Case Management, 5, 6 (Jan. 21, 2000) (“WRID’s
& Nevada’s Case Management Proposals, Jan. 2000") ( Doc. 97) (“[A]ny case management
order must recognize that identifying all surface and groundwater claimants within the Walker
River watershed is no easy task.” “[I]t is likely that a substantial period of time will be needed to
complete service of process.”).

¥Defendants are not mollified by the Court’s observation that “[i]n light of the fact that the
additional water rights claimed by the U.S. and the Tribe will in all likelihood be small in
relation to the total amount of water appropriated from the Walker River, it is unreasonable to
assume that these additional water rights will be the figurative straw that breaks the camel’s
back.” Order, 11 (July 8, 1994).
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end this proceeding as soon as possible, their proposed path would prejudice the United States and
Tribe at the expense of a just resolution of the case. See Fed. R. Civ. P. 1.
2. Threshold Issues Should Not Determine the Merits of the Tribal Claims.

One fundamental issue before the Court is whether threshold issues should address the
merits of the Tribal Claims. Nevada and WRID maintain that the “express direction” of the CMO
is that “the threshold issues are intended to address the Tribal claims themselves” and “should
include those issues which go to the merits of the tribal claims.” Nevada at 2-3. WRID makes the
same argument, also referring to “content of the claims,” which is a euphemism for “merits of the
claims.” E.g., WRID at 5. Defendants’ proposal to address the merits of the Tribal Claims as
threshold issues is completely inconsistent with the approach in prior Court orders.

The CMO directs that these proceedings “shall be conducted in multiple phases as
follows:

(a) Phase 1 of the proceeding shall consist of the threshold issues as identified and
determined by the Magistrate Judge.

(b) Phase 11 will involve completion and determination on the merits of all matters
relating to the said Tribal Claims.”

CMO at 11, 112 (emphasis added). Additional phases follow, as necessary. ld. Defendants’
latest proposal contradicts the CMO, would confuse and further complicate this proceeding, and
contradicts positions Defendants took previously, and successfully, and resulting Court orders.
Defendants’ efforts to merge Phase | and Phase Il is problematic. They would initiate full-
scale discovery and litigation of the Tribal Claims and certain defenses as threshold issues.? One
consideration in identifying threshold issues is the amount and type of discovery required.

Although the CMO contemplates discovery on threshold issues, unlimited or extensive discovery

¥No answers have been filed, so Defendants may assert different defenses.

5
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is inconsistent with the concept of threshold — or preliminary — issues. Moreover, if an issue and
related discovery are so intertwined with the merits of a claim, it should not be a threshold issue.
This is consistent with the Court’s proper exercise of discretion with Rule 12(i) (formerly Rule
12(d)) motions to hear and decide certain defenses before trial:

In exercising this discretion, the district court must balance the need to test the sufficiency

of the defense or objection and the right of a party to have his defense or objection decided

promptly and thereby possibly avoid costly and protracted litigation against such factors as

the expense and delay the hearing may cause, the difficulty or likelihood of arriving at a

meaningful result of the question presented by the motion at the hearing, and the

possibility that the issue to be decided on the hearing is so interwoven with the merits of

the case, which . .. can occur in various contexts, that a postponement until trial is

desirable.
Wright & Miller, 5C FPP 8§1373. It is neither efficient nor practical to conduct discovery on
issues that have to be examined again in discovery on the merits of a claim. Nor is it likely that a
meaningful result will emerge by litigating factually intense defenses prior to full consideration of
the merits. As discussed below, WRID would excuse most defendants from answering. If
Defendants address the merits of the Tribal Claims in Phase I and do not prevail, these issues
must be redone, particularly if not all Defendants are bound by the initial litigation.

There is no basis for Defendants’ reading of the CMO.¢ Nowhere does it evince a desire
to omit Phase Il by disposing of the merits of the Tribal Claims in whole or in part more quickly
through Phase I. None of the threshold issues identified in the CMO remotely approaches the
merits of the Tribal Claims as WRID and others now propose. CMO at 9-11, J11. The CMO

simply reflects the types of threshold issues anticipated: jurisdiction, claim preclusion, applicable

¥The fact that the CMO states that the Magistrate Judge will likely not schedule additional
phases until “the threshold issues have been decided on the merits,” does not mean that Phase |
threshold issues address the Phase Il merits of the Tribal Claims. WRID at 4. It only means that
those issues identified as threshold issues have been decided on their merits.

6
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law; equitable and other defenses.”

Defendants’ assertion that the CMO authorizes full discovery into the Tribal Claims in
Phase I is wrong. Although the CMO allows discovery to all parties on threshold issues, it allows
only limited discovery into the “contentions of the U.S./Tribe with respect to the basis for the
Tribal Claims.” CMO at 13, 115. Indeed, both WRID and Nevada suggested this provision when
the Court determined what to include in the CMO.¥

This Court’s descriptions of the CMO and the relationship between Phase | and Phase |1
issues do not support Defendants’ current views either. In denying the motion to certify
defendant classes, the Court observed:

In our case management order we also established various phases for the case. We
required that at the outset of the litigation concerning the United State[s] and the Tribe’s
counterclaims, the magistrate judge would determine a list of threshold issues. These
issues would include, among others, jurisdiction, claim preclusion, applicable law, and any
defenses which may apply. We designated these threshold issues as “Phase I.” The
remainder of the case would involve the determination of the merits of all matters relating
to the claims of the United States and the Tribe. These we refer to as the “Phase 11"
iSsues.

Order, 2-3 (Apr. 29, 2002). The Court further explained that “Phase | threshold issues present
questions of law that will apply to all parties,” id. at 9, “involve questions of applicable law,
jurisdiction and defenses to the claims of the United States and the Tribe, not issues of injunctive

and declaratory relief,” id. at 15, and “involve determinations of what law to apply to the

interaction of groundwater and surface water.” Id. at 16. See also id. at 18-19 (referencing the

¥In 1994, the Court acknowledged that “the doctrine of federally reserved water rights does not
include any equitable principle calling for a balancing of the competing (non-federal) rights.”
Order, 9 (July 8, 1994) (Doc. 30). The United States and the Tribe contend that such defenses
are not available as a matter of law. The legal applicability of equitable defenses should be a
threshold issue, with the merits of any remaining defenses litigated in a later phase.

#¥WRID’s & Nevada’s Case Management Proposals, Jan. 2000 at 10 (Doc. 97).

7
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“determination of the substantive claims of Phase I1.). According to the Court, Phase | addresses
preliminary issues:

We are also persuaded that the class action is not the superior method by the fact
that the determination of the preliminary issues would not be the end of our inquiry, but
rather the start of a long process. . . . These preliminary issues are just that, preliminary.
We anticipate that the majority of this litigation will be spent determining the water rights,
if any, of the United States and the Tribe.

Id. at 21-22 (citation omitted).

The Magistrate Judge’s underlying Report and Recommendation is similar. Under the
caption “Phase | versus Phase Il Adjudication,” the Magistrate Judge explains that “it is important
to note the distinction to be drawn between Phase | and Phase 11 adjudication of this matters as
described in the Case Management Order.” Report and Recommendation of U.S. Magistrate
Judge, 3 (Sept. 13, 2001) (Doc. 164) (citations omitted). Id. at 3. Thereafter, the Magistrate
Judge lists the eight specific issues that the CMO directs him to consider in Phase | and then
addresses Phase 11, ultimately distinguishing between Phase | and Phase 1l for purposes of a
potential class certification:

Determination of Phase Il issues would be based upon the merits of the Plaintiffs” claims as
identified in the Tribe’s First Amended Counterclaim, in which the Tribe asks the Court:

1. To recognize and declare and quiet title:

A. The right of the Tribe to store water in Weber Reservoir for use on the Reservation
including the lands restored to the Reservation in 1936;

B. The right of the Tribe to use water on the lands restored to the Reservation in 1936;

C. The right of the Tribe to use groundwater underlying and adjacent to the Reservation
on the lands of the Reservation including the land restored to the Reservation in 1936;

D. The right of the Tribe to use groundwater underlying and adjacent to the lands restored
to the Reservation in 1936 on the lands of the Reservation including the lands restored to the
Reservation in 1936.

2. Declare that the defendants and counterdefendants have no right, title or other interest in
or to the use of such water rights.

3. Preliminary and permanently enjoin the defendants and counterdefendants from asserting
any adverse rights, title or other interest in or to such water rights.

Id. at 4-5.
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Following issuance of the CMO, Defendants also stressed the distinction between Phase |
and Phase 11 when they opposed certification of two defendant classes:
It’s important to understand what Judge Reed meant in the Case Management
Order when he described Phase Two. He described Phase Two as, and | quote, “involving
completion and determination of the merits of all matters relating to the Tribal Claims,”
And then went on to say it could include some other things.
It — it seems, now that we are proposing to divide Phase Two of the litigation into

parts one and two. Part one being a declaration of — on the merits of the Tribal Claims.
And part two, then, being getting to how relief would be handled.

However, | think it is inappropriate to alter what Judge Reed said Phase Two of
this litigation will be. | think Phase Two, necessarily, has to include granting effective
relief. And as | will explain later, in my judgment the merits of the — the mere declaration
of the merits of the Tribal Claims, necessarily, involves their affect on the other water
rights claimants. And that those two things are not severable, but must be considered
together.

Statements of WRID Counsel.2 Consequently, neither the CMO nor the Court’s descriptions of it
support Defendants’ proposal to address the merits of the Tribal Claims as threshold issues.
3. Threshold Groundwater Issues Should Not be Deferred.

Defendants now contend that issues relating to groundwater and the surface
water/groundwater connection are hypothetical and should not be considered until some
determination that the Tribe has “rights to surface water beyond those presently recognized.”
WRID at 9. WRID asserts that “Plaintiffs do not contend that at the present time the Tribe is

being deprived of water under the 1859 water right recognized in the Decree because of

underground pumping by those who have permits to pump underground water under Nevada law

ITranscript of Status Conference; Arguments Regarding the Class Certification Motion; and
Arguments Regarding the Identification Methods Before the Hon. Robert A. McQuaid, Jr. U.S.
Magistrate Judge at 20-21 (Aug. 27, 2001). An excerpt of this transcript is attached as Exhibit
A. See also, e.g., Walker River Irrigation District’s Points and Authorities in Opposition to
Joint Motion of the United States of America and the Walker River Paiute Tribe for Certification
of Defendant Classes 4-5 (June 18, 2001) (discussing the two initial phases and the possible
threshold issues identified in the CMO for the Magistrate’s consideration) (Doc. 151).

9
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or by domestic users of underground water,” so that the Court should not “consider in the abstract
these issues which may be, and likely are, partially, if not wholly, hypothetical issues.” WRID at
10. This misses the point of the groundwater claims and why the Court designated certain
groundwater claimants to be joined and served.

In 2000, in connection with their case management proposals, WRID and Nevada insisted
that groundwater issues had to be addressed at the outset of the case:

Decisions on the legal and factual issues related to whether some or all of the
groundwater users in the Walker River Basin are or are not properly joined as
parties will determine the scope and course of this litigation. Those issues should be
decided at the very outset of the litigation. Moreover, in a case of this magnitude,
which may involve years, if not, decades, of litigation it is also possible, if not probable,
that orders which determine the scope and course of the litigation should be the subject of
immediate appellate review.

WRID’s & Nevada’s Case Management Proposals, Jan. 2000 at 4 (emphasis added).X? Moreover,
WRID and Nevada proposed that the Court identify some issues for consideration as threshold
issues in the Case Management Order, and identified the
issues which the District suggests be included along with their status in somewhat similar
litigation pending in Arizona. These issues, once decided, will determine the scope and
course of this litigation. . . . .

One issue is the scope of the Court’s jurisdiction in post judgment
proceedings. That issue includes not only the Court’s jurisdiction to adjudicate
claims to groundwater, but also claims to additional surface water. This is not an

issue in the Arizona litigation.

Three related issues involve the claim that groundwater use affects the availability

YWRID and Nevada also oppose joinder of groundwater users because they contend “that under
Nevada and California law surface and groundwater within the Walker River Basin do not form
a single res and that the Court does not have jurisdiction over these claims.” E.g., Walker River
Irrigation District’s Points and Authorities in Support of Motion for Scheduling and Planning
Conference and in Response to United States’ and Walker River Paiute Tribe’s Joint Motion for
Leave to Serve First Amended Counterclaims, to Join Groundwater Users, to Approve Forms for
Notice and Waiver and to Approve Procedure for Service for Pleadings Once Parties are Joined,
12 (Nov. 9, 1998).

10
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of surface water. The first issue is whether, regardless of the extent of hydrologic
connection between surface and groundwater, the Court is required to accept the
distinction drawn between surface water rights and groundwater rights by California
and Nevada law. In In re General Adjudication of All Rights to Use Water in the Gila
River Systems and Source, . . . 857 P.2d 1236 (1993), the Arizona Supreme Court held that
it must accept the distinction drawn between surface and groundwater under Arizona law
even if that distinction was not consistent with hydrology.

The second and related issue is whether holders of surface water rights
established under federal law are entitled to protection from use of groundwater
beyond the protection provided to holders of surface water rights established under
state law. The Arizona Supreme Court so held in In re General Adjudication of All Rights
to Use Water in the Gila River Systems and Source, 989 P.2d 739 (Ariz. 1999).
If the Court has jurisdiction to protect surface water rights established under
federal law from interference from junior groundwater right holders, the final issue in this
trilogy is whether issues of interference must be decided as a part of the adjudication
of surface water claims under federal law . . . .
Id. at 8-9 (emphasis added).

The Court included three of Defendants’ issues in the CMO, almost verbatim, see CMO,
10-11, Y11.f, g, & h, and the first issue is reflected to some extent in CMO {11.a. See also Joint
Motion Concerning Case Management at 5, §11 (Jan. 21, 2000) (Nevada & WRID). Thus, having
successfully argued that all groundwater users must be served before addressing threshold issues

and to include the above issues in the CMO, WRID now argues that resolution of these issues

should be deferred until a newer set of “threshold” issues is addressed.t

YNevada also insisted on joining all groundwater users:

[11t has become apparent that to the extent the Tribe’s and the United State’s claims can
affect the groundwater users in both California and Nevada, those users should be joined
from the outset to have the opportunity to participate in decisions relative to the litigation
and to have access to appellate forums should certain decisions be appealed before final
disposition of the entire case. Moreover, it is crucial that all affected parties be joined to
enable the Court to effectuate any ultimate decisions relative to the parties’ water rights.

State of Nevada’s Response to the Motion of the United States and Walker River Paiute Tribe to
Adopt Case Management Order, 2 (Feb. 18, 2000).

11
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Based on Defendants’ earlier successful arguments that several thousand groundwater
users should be identified, joined and served, there are now several thousand such persons and
entities who would like to see their issues addressed. The bulk of the United States’ service
efforts and related expenses has focused on these groundwater users. Many of these people do not
understand why they are being served, particularly those joined solely based on their domestic
wells. Apart from earlier Defendants’ insistence that groundwater issues should be addressed at
the outset, it will be helpful for groundwater users to have these issues addressed sooner rather
than later. If these issues are delayed, significant numbers of ownership transfers will further
complicate matters for groundwater claimants, as well as the Court, the United States and the
other parties. Moreover, if, as Defendants contend, groundwater raises jurisdictional legal issues,
see n.10, they should be addressed initially. Indeed, the CMO includes the groundwater issues
that Defendants once insisted should be addressed promptly. If the Court has jurisdiction over
groundwater, then, as discussed several years ago, the existence and extent of any
surface/groundwater connection can be ascertained as a threshold issue through discovery and a
hearing. Thereafter, users of groundwater determined not be to connected to surface water could
be dismissed.

4. Jurisdiction Issues Are Threshold Matters.

WRID brushes aside the broad requirement that the Court determine its jurisdiction to
address each of the Tribal Claims as threshold issues. Previously, Defendants argued that the
following jurisdictional issue is an essential threshold issue for inclusion in the CMO:

One issue is the scope of the Court’s jurisdiction in post judgment proceedings. That issue

includes not only the Court’s jurisdiction to adjudicate claims to groundwater, but also

claims to additional surface water.

WRID’s & Nevada’s Case Management Proposals, Jan. 2000 at 8. In the CMO, the Court stated
the following issue:

12



Case 3:73-cv-00127-RCJ-WGC Document 1 Filed 11/03/08 Page 13 of 21

Whether this court has jurisdiction to adjudicate the said Tribal Claims. If so, to what
extent should the court exercise its jurisdiction in these matters. In this connection, what
is the scope of this court’s subject matter jurisdiction to adjudicate the Tribal Claims to
groundwater, as well as to additional surface waters?

CMO at 9-10, 11.a. WRID now describes this issue as:

Whether this Court has jurisdiction to adjudicate new claims for additional surface and/or

underground water in Case C-125, a case in which a final judgment has been entered, or

must a new and separate action form the basis for these claims; and if so, to what extent
should the Court exercise its jurisdiction in these matters?
Walker River Irrigation District’s Opening Brief on Threshold Issues, 10 (Sept. 5, 2008) (Doc.
1416).22 These are not identical issues.

WRID backtracks from its earlier statements to the United States and Tribe that bringing
its claims in a new and separate action would require re-serving all parties. Without citing any
authority, WRID now asserts that this:

is not an issue which, if decided adversely to Plaintiffs, would require starting over.

Rather, it is an issue which requires a determination as to whether this proceeding should

be considered a new action completely separate from the continuing administration of the

Walker River Decree which takes place in Case No. C-125.

WRID at 7. WRID believes the remedy for this “jurisdictional issue”

can be quickly and easily resolved, either by stipulation that Case C-125-B, for all

purposes, shall be treated as a new and entirely separate proceeding wholly and

completely independent from the action which led to the final judgment which is the

Walker River Decree, or by consideration as a threshold issue.

Id. at 12. Parties cannot confer subject matter jurisdiction on a Court. E.g., U.S. v. Griffin, 303
U.S. 226, 229 (1938); Town of Elgin v. Marshall, 106 U.S. 578 (1883). Parties cannot stipulate
around a potential jurisdictional issue, even if the stipulation could include all defendants.

5. Threshold Issues and Case Management Are Linked.

Defendants criticize the United States and the Tribe for addressing case management as

“Most of the other Defendants asserted a similar issue in their opening briefs.

13
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part of threshold issues.2¥ These issues, however, are inextricably linked.

A. All Defendants Must Answer the First Amended Counterclaims.

WRID contends that “the CMO does not require answers from all counterdefendants prior
to identifying, processing and deciding threshold issues” and that there “are no reasons, except
delay and unnecessary cost, to require answers from all counterdefendants before proceeding to
finally determine threshold issues and to litigate those issues in accordance with the CMO.”
WRID at 8, 12. This position distorts the CMO, is contrary to the Federal Rules of Civil
Procedure, and contradicts earlier positions that Defendants took, successfully, before the Court.¥

Nowhere does the CMO state that defendants need not answer. It merely says that no
answers or other pleadings will be required except upon further order. CMO at 12, 113. This
makes sense as a matter of case management because service has taken a period of years as a
matter of necessity. If the Court did not delay answers or other pleadings until a future
coordinated deadline, Defendants would have had varying deadlines to answer under Rule 12 and
may have filed other preliminary pleadings while service efforts were ongoing.

The United States and the Tribe are entitled to receive answers. The Rules require

defendants to file answers that respond to specific claims and to identify their defenses, including

YDefendants point to the United States’ and Tribe’s use of “Preliminary Threshold Issues,” as
contrary to the CMO and having some broader and inappropriate meaning. WRID at 2. The
CMO requires the Magistrate Judge to make a “preliminary determination of threshold issues,”
that “will not be finally resolved and settled . . . until all appropriate parties are joined.” CMO
at9, 111. Consequently, the Court’s current review and determination of proposed threshold
issues is just that — preliminary — until service is complete.

YWRID appears to reference “all appropriate parties,” CMO at 9, line 12-13, as meaning that the
Magistrate Judge can determine the final list of threshold issues without involvement of all the
parties that WRID and others insisted be joined and personally served. WRID at 8. The CMO,
at 5, 13, makes clear that “all appropriate parties” (also meaning all necessary parties), means all
persons and entities identified in 13 who are to be joined and served. See also Order, 5-7 (Oct.
27,1992 (Doc. 15) (applying Rule 19).

14
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affirmative defenses, or face the consequences of failing to answer. See Fed. R. Civ. P. 7(a); 8,
12. The purpose of an answer is to formulate issues by means of denials and defenses addressed
to the allegations constituting the claims for relief. Wright & Miller, 5B FPP §1345.2 This is
clearly relevant to identifying threshold issues. The Court should consider these issues when it
finalizes threshold issues. The United States and Tribe have a right to an orderly process to
receive and review the universe of issues raised in answers so they can determine which defenses
and other matters raised should be addressed in motions to dismiss or other threshold issues.X? If
defendants are excused from answering, the case preparation of the United States and the Tribe is
prejudiced. In addition, if defendants are relieved from answering and have no opportunity to
participate in the threshold issues, they may not be bound by the determinations of these issues or

may raise these or other defenses later, causing some issues to be re-litigated and other potentially

BThese same principles are reflected in Paragraph 10 of the recent case management order in the
Zuni adjudication in New Mexico, which includes approximately 1,500 parties:

Answers. Pleadings responding to the United States’ Subproceeding Complaint and to
the Navajo Nation’s Supplemental Subproceeding Complaint are necessary to frame
issues for purposes of disclosures and discovery, and to provide information essential to
the Court’s further management of the case, including which parties are prepared to bear
the burdens of participation in the adjudication of which issues. Accordingly, on or
before February 1, 2011, all parties opposing any of the claims stated by the United
States or the Navajo Nation shall file Answers consistent with Fed. R. Civ. P. 8, except
that, given the proceeding’s character as a subproceeding, no such Answer shall contain a
counterclaim or cross-claim. Any claim that could be stated in a counterclaim or cross-
claim should be properly stated in the main case. ... A party’s failure to file a timely
Answer shall be grounds for dismissal of the party from Subproceeding 2.

Zuni River Basin Adjudication, Preliminary Procedural and Scheduling Order for
Subproceeding 2: The Adjudication of Navajo Indian Water Rights Claims, 4-5 (May 21, 2008)
(Doc. 1767) (attached as Exhibit B).

Ypyrsuant to Rule 12, every defense may be asserted by the responsive pleading and even those
defenses that are permitted to be interposed by pre-answer motion may be raised by answer,
unless they have been waived by failure to include them in a previously made motion.
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important threshold issues to be left for later in the proceeding. This is inefficient and potentially
duplicative, and is not cost-effective.

The Court and Defendants have voiced these same concerns. WRID and Nevada have
long insisted that all defendants must be joined and allowed to participate, including during the
resolution of threshold issues, because fundamental fairness requires that those who may be
affected by decisions be allowed to participate, and because judicial economy requires that
significant issues be decided in a manner that binds all affected parties. For example, in
connection with proposing the CMO, WRID asserted on behalf of itself, Nevada and California
that:

The identification of all threshold issues and equitable defenses cannot occur until after all
necessary parties have been joined. Those necessary parties must participate in
decisions involving the identification of threshold issues and equitable defenses.
Proceeding without them in this process is futile. It can only result in subsequent
challenges by necessary parties based on the fact that decisions were made, without their
participation, that impact and possibly impair their interests. It can only result in current
parties having to revisit issues. Under these circumstances, deciding case management
issues based on the premature identification of threshold issues and defenses cannot be
“logical, efficient, economic and just.”

[T]he final clarification of threshold issues should not occur until after all necessary
parties are joined in the litigation. All necessary parties may then participate in the
identification of threshold issues and defenses and the related extent and scope of
discovery.

Walker River Irrigation District’s Reply Points and Authorities in Support of Joint Motion
Concerning Case Management, 1, 3, 4 (Mar. 7, 2000) (Doc.106) (underlining in the original and

bold-emphasis added).L?

' Nevada has been equally insistent:

[T]here is clearly no guarantee for those unserved water users that they will not be

unfairly prejudiced because they could not participate at the outset of the litigation,

particularly as early decisions could affect both the procedural and substantive posture of
(continued...)
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Defendants’ arguments are reflected in the CMO’s service requirements, as well as other
rulings of the Court. For example, based on Defendants’ arguments, the Court refused to truncate
service based on concern for the rights of each potential defendant and required service on all
applicable water claimants to protect their ability to protect their water rights — because the new
claims *“could affect the rights and priority standing of other rights holders, . . . they must be
joined and served in order for the action to proceed fairly.” Order, at 6-7 (Oct. 30, 1992) (Doc.
15). In addition, when the Court refused to certify two defendant classes, it determined that
common issues would not predominate over individual issues, even for Phase | threshold issues,
because each defendant’s positions would be based on the nature of its specific water rights.
Order, Apr. 29, 2002 at 16-17. The Court also rejected designating Nevada as a class
representative for persons with only domestic rights because Nevada did not have claims and
defenses that would be typical of other water rights holders. Id. at 11.

Defendants have both rights and responsibilities. If they are excused from answering, the
United States and the Tribe are prejudiced. Requiring all defendants to answer and offering them
the opportunity to participate benefits all parties and serves the Court’s interests in judicial
economy. If all defendants are joined, but neither answer nor participate in the proceeding, the
reason they were served is not honored. If defendants do not answer or have no meaningful

opportunity to participate, they may not be bound by principles of finality in this or future

17/(..continued)
the litigation.
[B]asic fairness requires that groundwater users are entitled to service of process and an
opportunity to protect their interests.

State of Nevada’s Response to the Motion of the United States and Walker River Paiute Tribe to
Adopt Case Management Order, 3 (Feb. 18, 2000) (Doc. 104) See also, e.g., Walker River
Irrigation District’s and State of Nevada’s Joint Motion Concerning Case Management,
[Proposed] Order Concerning Case Management,, 5 (Jan. 21, 2000 )(Doc.96).
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litigation. If defendants are shielded from answering, they do not have a meaningful opportunity
to protect their interests and may not be bound by the proceeding.

B. Itis Premature to Consider Separate Trials Pursuant to Fed. R. Civ. P. 42(b).

WRID, which opposed even the bifurcation of the Tribal Claims, now seeks further
bifurcation of the Tribal Claims not contemplated by the CMO to spin a combination of defenses
and merits of the Tribal Claim into a separate trial. The CMO does not provide for merging Phase
I and Phase Il issues nor does it allow separate trials of designated issues pursuant to Fed. R. Civ.
P. 42(b).

Fed. R. Civ. P. 42(b) allows the Court, in its discretion, to grant a separate trial of any of
issue to promote effective adjudication of the litigation. The Court also has discretion to deny
separate trials; bifurcation remains the exception rather than the rule. The burden of establishing
that separate trials will advance the interests in Rule 42(b) rests with the moving party. A
separate trial will be denied if the burdens of a separate trial will outweigh their benefits. Wright
& Miller, 9A FPP §2389. In making this decision, the Court must weigh a variety of factors,

such as whether one trial or separate trials best will serve the convenience of the parties

and the court, avoid prejudice, and minimize expense and delay. The major consideration,
of course, must be which procedure is more likely to result in a just and expeditious final
disposition of the litigation.
Wright & Miller, 9A FPP 82388. Although a separate trial may be ordered on threshold issues,
such as jurisdiction or venue, “these matters may not be separated if they are related closely to the
merits of the action.” Wright & Miller, 9A FPP §2389 (emphasis added). In addition,
bifurcation is inappropriate if it prejudices the non-moving party. E.g., Reading Industries Inc. v.
Kennecott Copper Corp., 61 F.R.D. 662, 664 (S.D.N.Y. 1974).

CONCLUSION: For the reasons set forth in their pleadings on this issue, the United

States and the Tribe respectfully request that the Court adopt their approach to threshold issues.
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